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SUPPLEMENT TO PETITION FOR REHEARING 
IN LIGHT OF TURNER v. UNITED STATES 


Appellant, by his court~appointed counsel, renews his petition that 
this court grant a rehearing of this case pursuant to Rule 40 of the Federal 
Rules of Appellate Precedure. In his Petition for Rehearing, filed September 
10, 1969, Appellant contended that the case of Turner v. United States, then 
pending before the Supreme Court should control the determination of this case. 
The Turner case has now been decided by the Supreme Court, 38 U.S.L.W. 
4103 (january :20, 1970), and the teachings cf that opinion cast doubt upon 
this Court*s de cision in the instant case. 

Appellant was convicted for purchasing, selling, dispensing or distrikut- 
ing narcotic drugs other than in their origina! stamped package in violatior. of 
26 U.S.C. $4704{a), specifically "a mixture of methadon hydrochloride, ° 


procaine hydrochloride, quinine hydrochlorid2 and milk sugar. "l Such narcotic 


1. Indictment Grand Jury No. 1469-66, Criminal No. 1301-66. 


is commonly known as "methadone. "2 Although the indictment refers to 


"purchasing, selling, dispensing or distributing," it is clear that there is 
no direct evidence in the record to support a conviction for selling, dispens— 
ing or distributing. The conviction rests solely on the crounstantiel evidence 
of possession, plus the presumptions the statute authorized the jury to make 
based on the facts actually preserved. In Turner, the Supreme Court held that 
| 
the statutory inference contained in 26 U.S.C. 84704(a), drawn from mere 
possession, "could not be sustained insofar as it authorized an inference of 
dispensing or distributing (or of selling if that had been charged), for the bare 
fact of possessing narcotics is far short of sufficient evidence from which to 
infer any of these acts." 38 U.S.L.W. at 4110. The evidence in the instant 
case shows only that the Appellant momentarily possessed the methadone and 
made an effort to rid himself of it when officers entered the room. The quantity 
involved was only 2.2 grams of a mixture of a methadone and milk sugar. 
Transcript, p.- 109. This amount is not sufficient to presume distribution. 
The recommended dose of pure methadone for narcotic addicts is from 10 te, 60 
milligrams per day.? 2.2 grams of a mixture is no more than several days in~ 


dividual needs. With regard to the possession of 14.68 grams of a cocair.e 


| 
and sugar mixture, the Court said in Turner that "having a small quantity ofa 


| 
cocaine and sugar mixture is itself consistent with Turner's possessing th2 


cocaine not for sale but exclusively for personal use. Id. at 4110. 

2. "A synthetic addictive narcotic drug Co1H27NO used esp. ih the form of 
its hydrochloride for the relief of pain. " Webster's Seventh New 
Collegiat2 Dictionary (1965). 

3. Merck Manual (11th ed. 1966), p. 115€. 


2 


A question remains, however, as to whether the statutory inference is 
permissible with regard to its presumption from possession that the methadone 
was purchased from an unstamped package. The Court in Tumer held that the 
presumption was valid for heroin, but invalid for cocaine. Ibid. The Court 
distinguished possession of the two drugs on the grounds that it is "extremely 
unlikely that a package containing heroin would ever be legally stamped. All 
heroin found in this country is illegally imported." Ibid. It found, on the 
other hand, that “cocaine, unlike heroin, is legally manufactured in this 
country. Itis possible, therefore, that cocaine may be stolen from legal 
channels within the United States." This fact 

"undermines the 84704(a) presumption that a defendant's 
possession of unstamped cocaine is prima facie evidence 
that the drug was purchased not in or from the original 
stamped container. The thief who steals cocaine very 
probably obtains it in or from a stamped package. There 
is a reasonable possibility that Turner either stole the 
cocaine himself or obtained it from a stamped package in 
the possession of the actual thief. The possibility is 
sufficiently real that a conviction resting on the 84704(a) 
conviction ‘cannot be deemed a conviction based on suf- 
ficient evidence." Id. at 4110-J1. 

Methadon: is produced legally in the United States and is widely avail- 


able through legal sources. Total production of methadone in 1966 was 


110,000 grams .4 It is possible to buy such narcotics legally with a prescrip- 


tion. Transcript, p. ‘116. Appellant was arrested and charged with the 


4 Treasury. Department, Bureau of Narcotics. 


possession of the methadone on September 6, 1966. Methadone clinics 


were operating on a large scale at the time the Appellant was arrested making 


methadone legally available to heroin addicts. The program in New York City 
was begun in 1963 and in 1966, at the time Appellant was arrested, had 


branches in S hospitals and was dispensing methadone to a total] of 164 active 
| 


patients. 5 | 


It is apparent that the facts of methadone possession and distribution 
are more closely analogous to the possession and distribution pattern of 
cocaine than to the possession and distribution pattern of neon Methadone 
is legally manufactured in the United States and legally distributed. It can- 
not therefore be said with certainty, as provided in the 4704(a) presumption, 
that any methadone possessed must have been obtained from illegal sources. 
A substantial possibility exists that methadone possessed without tax stamps 


could have been illegally obtained from legal sources bearing proper revenue 


stamps. The fact that Appellant attempted to rid himself of the drugs wher 


approached by police officers does not legitimate the presumption of guilty 


possession of the narcotics. The facts of the Turner case are similar to the 


instant case: "[Blefore Turner was searched. the arresting officers saw 
| 
Turner throw a package to the top of a nearby wall. The package was found 


to be a foil package weighing 14.68 grams aad containing a mixture of cocaine 


| 
5 Report of th2 President's Commission on Crime in the District of Columbia 
(1966), p. S75. 


A question remains, however, as to whether the statutory inference is 
permissible with regard to its presumption from possession that the methadone 
was purchased from an unstamped package. The Court in Tumer held that the 
presumption was valid for heroin, but invalid for cocaine. Ibid. The Court 
distinguished possession of the two drugs on the grounds that it is "extremely 
unlikely that a package containing heroin would ever be legally stamped. All 
heroin found in this country is illegally imported." Ibid. It found, on the 
other hand, that "cocaine, unlike heroin, is legally manufactured in this 
country. Itis possible, therefore, that cocaine may be stolen from legal 
channels within the United States." This fact 

"undermines the §4704(a) presumption that a defendant's 
possession of unstamped cocaine is prima facie evidence 
that the drug was purchased not in or from the original 
stamped container. The thief who steals cocaine very 
probably obtains it in or from a stamped package. There 
is a reasonable possibility that Turner either stole the 
cocaine himself or obtained it from a stamped package in 
the possession of the actual thief . The possibility is 
sufficiently real that a conviction resting on the 84704(a) 
conviction cannot be deemed a conviction based on suf- 
ficient evidence." Id. at 4110-]1l. 

Methadon:: is produced legally in the United States and is widely avail- 
able through legal sources. Total production of methadone in 1966 was 


110,000 grams.4 It is possible to buy such narcotics legally with a prescrip- 


tion. Transcript, p. 116. Appellant was arrested and charged with the 


4 Treasury. Department, Bureau of Narcotics. 


possession of the methadone on September 6, 1966. Methadone clinics 
were operating on a large scale at the time the Appellant was arrested making 
methadone legally available to heroin addicts. The program in New York City 
| 
was begun in 1963 and in 1966, at the time Appellant was arrested, had 
branches in 5 hospitals and was dispensing methadone to a total of 164 active 
patients. 5 | 
It is apparent that the facts of methadone possession and distribution 
are more closely analogous to the possession and distribution pattern of 
cocaine than to the possession and distribution pattern of heroin. Methadone 
is legally manufactured in the United States and legally distributed. It can- 
not therefore be said with certainty, as provided in the 4704(a) presumption, 
that any methadone possessed must have been obtained from illegal sources. 
A substantial possibility exists that methadone possessed without tax stamps 
could have been illegally obtained from ee sources bearing proper revenue 
stamps. The fact that Appellant attempted to rid himself of the drugs wher 
approached by police officers does not legitimate the Presumption of guilty 
possession of the narcotics. The facts of the Turner case are similar to tke 
instant case: "[B]efore Turner was searched. the arresting officers saw 
Turner throw a package to the top of a nearby wall. The package was found 
to be a foil package weighing 14.68 grams aad containing a mixture of cocaine 
| 
5 Report of th: President's Commission on Crime in the District of Columbia 
(1966), p. S75. 


hydrochloride and sugar. . . ." Id. at 4104. Mindful of this evidence, 
the Court ruled the presumption that the cocaine had been obtained from 
illegal sources was invalid and that a conviction resting upon it "cannot 


be deemed a conviction based on sufficient evidence". Id. at 4111. 


Conclusion 
For the reasons stated above, Appellant respectfully requests a re- 


hearing of the instant case. 


Respectfully submitted, 


be ththn 


Peter D. Ehrenhaft 
Attorney for Appellant 
(Appointed by this Court) 
1700 K Street, N.W. 
Washington, D. C. 20006 


Of Counsel: 


Strasser, Spiegelberg, Fried, 
Frank & Kan:pelman 

1700 K Street, N. W., Suite 300 

Washington, )D. C. 


Matthew S. Watson 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Supplement was mailed 


first class, postage prepaid, to John C. Gill, Esq., Assistant United States 


Attorney, United States Courthouse, Washington, D. C., this 9th day of 


Mole S Wiz 


Matthew S. Watson | 


March, 1970. 
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Matthew S. Watson 


I. 


THE EVIDENCE RELIED UPON BY THE GOVERNMENT TO PROVE 
POSESSION OF NARCOTIC DRUGS WAS INSUFFICIENT TO ACTI- 
VATE THE STATUTORY PRESUMPTION ON WHICH THE GOVERN- 
MENT RESTED ITS ENTIRE CASE. 


| 
In its brief, the Government impliedly concedes that there was no 


direct evidence that Matthews purchased, sold, dispensed or distributed 


narcotic drugs in violation of law. Brief for Appellee, Argument Part I. 


Matthews’ conviction can only be supported by the statutory presumption 
that proof of "possession" shall be prima facia pierce of violation of 
the statute. 26 U.S.C. §4704(a). Since "possession" was the only element 
sought to be proved by the Government, the Government's burden in proving 
"possession" must be equal to its burden of proof if possession wae itself 
the activity prohibited by statute. The evidence relied upon in the Brief for 
Appellee fails to meet that | burden. , ” | 
5 | 
Viewing the evidence most favorably to the prosecution, Matthews 
was seen to drop through a window a vial containing capsules later determined 
to contain narcotics. The Government does not dispute that the direct evidence 
showed no more than a momentary grasp of the vial containing the narcotics. 
In order to meet the burden of proof necessary to raise the aoeteay presumption 
from possession, the Government sought to show that although the control 
over the narcotics was only momentary, the Appellant had knowledge of the 
| 


contents of the vial. The Government relies upon three independent pieces of 


circumstantial evidence. 


=e 

First, the Government relies upon evidence that "narcotics para- 
phenalia" was found in the room where Matthews was arrested. No indica- 
tion of the ownership of the implements was given, nor was any attempt made 
to show that the implements did not belong to the second person found in the 


room with Matthews. As to this evidence, the Government states, “These 


facts independently connect the appellant with narcotics.... " Brief for 


Appellee p. 6. Even if the evidence did connect the Appellant "with narcotics," 
a general connection “with narcotics" cannot give knowledge. either actual 

or constructive, of the contents of a particular. vial. No attempt was made 

by the Government, although it had ample time to test the implements, to 
re evidence that traces of the drug found in the capsules, or of any 

other narcotic drug, were found on the implements. 


Second, the Government asserts that "the evidence also reasonably 


—~ 


supports the inference that this [the room where the arrest was made] was 
Matthews' room.” Brief for Appellee p. 6. The only evidence introduced 
to support this conclusion was that Matthews physically tendered the rent 
money for the subject room for a period of three weeks. The Government brief 
fails to note that the landlord who testified as a Government witness stated 
that the room had not been originally rented te Matthews and that Matthews 
had indicated upon paying the rent that it was paid on behalf of the actual 
tenant. (TR. 137). 

Third, the Government asserts that merely dropping the vial from 


the window is incriminating conduct giving rise to an implication that the 


=i 


Appellant had knowledge of the contents of the vial. Sucha theory presupposes 
that Matthews had possession of the vial for a longer period of time than the 
instant to which evidence was introduced. In addition to being unsupported 

by the evidence, the implication cannot be supported by the factual situation 

to which the Government witnesses testified. If Matthews had phen alone in 
the room it could reasonably be inferred that he had some control over the 


vial prior to dropping it from the window. The Government witnesses testified, 


however, that Matthews was not alone in the room. Since it is possible that 


the second individual transferred control of the vial to Matthews immediately 

prior to the Matthews' dropping it with instructions to drop it, it cannot 

reasonably be inferred that the Appellant had control of the vial for any period 

of time prior to the incident testified to or had any knowledge of its contents. 
Each item of circumstantial evidence relied upon “Vy the Government 

to prove knowing possession is equally as consistent with innocence as it 

is with guilt. The Government has introduced no evidence from which knowledge 

of the contents of the vial can be inferred which is not also consistent with 

a lack of knowledge. Lacking any substantial evidence acianes to knowledge, 

any finding of knowledge would be mere conjecture. The Government did not 

meet its burden of proving beyond a reasonable doubt that Appellant knew 

the contents of the vial over which he had momentary control. In the absence 


of proof of such knowledgeable possession, the statutory presumption that 


Appellant purchased, sold, dispensed or distributed narcotic drugs does not 


arise. Without the presumption the Government concedes that the conviction 


cannot stand. 
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II. 


Appellant further relies as grounds for reversal upon the argument 
presented in Parts I.A., II and III of the Brief for Appellant. The arguments 
presented in the original brief require no further amplification. 


Respectfully submitted, 


Peter D. Ehrenhaft 
Counsel for Appellant 
Appointed by this Court 


Of Counsel: 


Strasser, Spiegelberg, Fried 


Frank & Kampelman 
1700 K Street, N.W., Suite 300 
Washington, D.C. 20006 
Matthew S. Watson 


November 4, 1968 


CERTIFICATE OF SERVICE 


I hereby certify that on November 4, 1968, I caused to be delivered 
| 
a copy of the Reply Brief for Appellant to Joel Finkelstein, Esquire, Assistant 
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STATUTE INVOLVED 


26 U.S.C. §4704() -- It shall be unlawful for any person to pur- 
chase, sell, dispense, or distribute narcotic drugs except in the original 
stamped package or from the original stamped paokage; and the absence of 
appropriate taxpaid stamps from narcotic drugs shall be prima facie evi- 
dence of 2 violation of this subsection by the person in whose possession 


the same may be found. 


—----——-- This case has not heretofor appeared in this Court. 
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ISSUES PRESENTED | 
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| 
1. Whether evidence of Appellant's momentary grasp of a vial of 
| 


capsules containing narcotic drugs, only long enough to throw it away, 
is sufficient “possession” of the drugs to raise the statutory presumption 
under 26 U.S.C. §4704(a) that he was purchasing, selling, dispensing, 
or distributing the narcotics, in the absence of any evidence that he knew 


of the contents of the vial or the capsules or had sufficient contro! over 


the narcotics to enable him to commit the crime of purchasing, selling, 
dispensing or distributing them. ! 

2. Whether, if the statutory presumption was raised by this evi- 
dence, its application to the facts of this case violates the Due Process 
clause of the Fifth Amendment because of the lack ofa rational connection 
between the unknowing momentary grasp which was proved, and the ulti- 


mate facts to be presumed -- purchasing, selling, dispensing or distrib- 


uting. 


| 
| 
3. Whether the trial judge's unsolicited comments, calling the at- 
| 
tention of the jury to the fact that Appellant did not testify or present 
witnesses at his trial, violated Appellant's Fifth Amendment privilege 


against self-incrimination. 


= 


STATEMENT CF THE CASE 


The Appellant, Robert G. Matthews, was indicted on November 21, 
1966. Count Cne charged Matthews with violating 26 U.S.C. §4704(a) 
by purchasing, selling, dispensing or distributing narcotic drugs otherwise 
than in the original stamped package. Count Two alleged violation of 
22 D.D.CS. §3214(a) by possession of a prohibited weapon. Cn December 2, 
1966, Matthews was arraigned in the United States District Court for the 
District of Columbia, and pleaded not guilty to both counts. His pre-trial 
motion for commitment under Title I of the Narcotic Addict Rehabilitation 
Act, 28 U.S.C. §2301 (a), was denied by the District Court on May 16, 
1367 solely on the ground that due to his arraignment prior to the effective 
date of Title I, the Act was inapplicable to Matthews’ case. 


At the trial, after presentation of the Government's evidence, ~ 


Matthews’ court-appointed attorney moved for a judgment of acquittal on 
both counts of the indictment. The motion was granted as to Count Two, 
but denied as to Count Cne. On June 8, 1967, Matthews was convicted of 
violating 26 U.S.c. §4704(). 

Matthews’ renewed motion for judgment of acquittal, filed by his ttial 
counsel on June 15, 1967, was denied by the District Court on June 27, 1967, 
and on the following day he was sentenced to a term of imprisonment of from 


two to six years. Matthews was authorized by the District Court to proceed 


with his appeal without payment of costs, and on August 16, 1967, this 


Court appointed present counsel to represent him in his appeal. 


~ 
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The transcript of the trial proceedings was filed in this Court on 


February 29, 1968. Cn March 25, 1968, appellant filed in this Court a motion 
to remand his case to the United States District Court, to enable him to seek 
commitment for rehabilitation pursuant to Title II of the Narcotic Addict Rehabili- 
tation Act. This Court on April 23, 1968 denied the motion without prejudice, 


and extended the time for filing appellant's brief on appeal for 30 days from the 
date of the order. | 

On April 26, 1368, appellant, through the undersigned Connmarnorntes 

| 
counsel, filed in the United States District Court a Motion for Reduction of Sen- 
tence and Commitment Pursuant to the Narcotic Addict Rehabilitation Act of 1966. 
On June 6, 1968, the District Court entered an order placing Matthews in the 
custody of the U.S. Attorney General for examination to determine whether he 
is an addict and is likely to be rehabilitated through treatment pursuant to 18 
U.S.C. §4252. Pending receipt of the report of the Attorney General on 
Matthews’ condition and prospects for rehabilitation, this Court extended the 
time for filing of appellant's brief for an additional 60 days. 

The Warden of the Federal Correctional Institution at Danbury, Con- 
necticut, reported to the District Court that Matthews is an addict, and that he 
is likely to be rehabilitated through treatment. (See Appendix, p.2). Matthews, 
however, has determined to prosecute his appeal rather than accept treatment 
under the Act, because of his dissatisfaction with the conditions at Danbury, 
which he believes will not contribute to his rehabilitation, and aoevins of the 
longer period of confinement that could result from commitment under the Act. 
The Motion for Reduction of Sentence and Commitment under the Act, of April 26, 


1968, has, therefore, been withdrawn, and on September 12, 1968 was dismissed 


<= 
STATEMENT OF FACTS 


Before eight o'clock on the morning of September 21, 1966, officers of the 
Metropolitan Police Department arrived with a search warrant at a rooming house 
at 1236 Seventh Street, Northwest. Four officers went to the second floor of the 
building and knocked on the door of Room 4, which was rented to one Carlton 
Watts. (TR. 140). Meanwhile, Detective Hankins and Officer Koontz went to 
the rear of the premises. 


The officers had been instructed as to what they were expected to accomp- 


lish. ({[R. 80). Detective Hankins thought that the appellant, Robert G. Matthews 


would be the only person in Room 4. (IR. 81). Actually, however, the officers 
who went to Room 4 found both Matthews and one Walter Thomas. (TR. 49). Both 
Matthews and Thomas are Negroes with about the same complexion, (TR. 50). 
Thomas was 2 narcotics addict (TR. 50) but no narcotics were found on him or in 
the room. The officers did, however, find two “plastic hypos” and a “bottle top 
cooker“ during their search of the room. (TR. 30). 

Both Matthews and Thomas were arrested. Matthews was indicted” for 
purchasing, selling, dispensing and distributing narcotic drugs not in the origi- 
nal stamped package. At Matthews' trial, all of the police officers who testified 
for the prosecution stated that they had not seen Matthews purchase, sell, dis- 
pense or distribute any narcotics. (IR. 56, 81, 103-104). 

*Another count of the indictment charged Matthews with possession of a pro- 
hibited weapon, but the trial judge directed a verdict of acquittal on that count, 


on the ground that there was "insufficient evidence to go to the jury on posses~ 
sion." (TR. 148). 


The Government did not produce Officer Koontz at the trial, but depended 
on the testimony of Detective Fankins to show that Matthews had had narcotics 
in his possession. Hankins testified that while he was standing with Cfficer 
Koontz in the yard behind the rooming house, he saw a person in the building, 
whom he identified as Matthews, throw a small vial from a window. (TR. 63). 
Hankins stated that the window was in the "area" of Room 4 (TR. 68-69), and ~- -° 
that there was a light burning in the room inside the window. (TR. 69). Detec- 
tive MacKinnon, however, could recall no lights burning in Room 4 when he en- 
tered it. (TR. 41). | 

The vial subsequently was found to contain capsules of nardotic drugs, 
and there were no revenue stamps on it. The officers made no attempt to look 
for any revenue stamps which might have become detached from the vial. (TR.3@. 
Nor was there any evidence that the officers looked about the room for a pre- 
scription or drugstore receipt. although the Government's expert witness testi- 
fied that the contents of the capsules were available by prescription. (TR. 116). 

Detective Hankins’ identification of the person who threw the vial was rE 
based on his having seen that person for "just a short period of time" (TR. 76), 
while looking up at the window from a sharp angle. (TR. 77). The window was 
twelve feet off the ground (TR. 77), and Detective Hankins was “close to" a shed : 
with an overhanging roof which extended only three feet back from the building. 


(TR. 74). The person who threw the vial from the window was not close enough __ 


| 
| 
| 
| 
| 
| 
| 
| 
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to it for his hand to extend beyond the window frame, even though the vial was 
thrown with an outward motion of the hand. (TR. 75). Detective Hankins had 
seen Matthews previously, but he had not been close enough to Matthews to 
talk to him for "quite a bit prior to" September 21, 1966. (TR. 79). On that 
morning, the sun was casting a shadow on the back of the building (TR. 79), and 
a shade covered the top foot and a half of the window Hankins was watching. 
(TR. 69-70). 

Detective Rice admitted on cross-examination, after the prosecutor's ob- 
jection was overruled, that he and Detective Hankins had "gone over the facts" 
together before the trial. (TR. 105). Hankins had testified that the person who 
threw the vial wore a loud colored shirt with a "flowery" pattern. (TR. 67). Rice 
then followed Hankins on the stand and testified that Matthews was wearing a 
"bright colored shirt with a flowered design" when he was arrested. (TR. 85). In 
sharp contrast, Detective MacKinnon, who had arrested Matthews, could not even -- 


recall whether Matthews hada shirton. (IR. 48). 


On the basis of this evidence, Matthews was found guilty of purchasing, ~~ | 


selling, dispensing and distributing of narcotics hot in the original stamped 
package, in violation of 26 U.S.C. §4704(a), and sentenced to a term of im- 


prisonment of from two to six years. 
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ARGUMENT 


I, 


GOVERNMENT WAS INSUFFICIENT TO 
ACTIVATE THE STATUTORY PRESUMPTION 
ON WHICH THE GOVERNMENT RESTED ITS 
ENTIRE CASE* 


| 

| 

| 

0 | 

A. THE EVIDENCE PRESENTED BY THE | 
| 

| 


The statute under which Matthews was convicted makes it"unlawful for 
any person to purchase, sell, dispense, or distribute narcotic drugs except in 
the original stamped package or from the original stamped package." 26 U.S.C. 
§4704(a). This statute does not make possession of narcoitcs a aS United 
States v. Landry, 257 F.2d 425, 431 (7th Cir. 1958). As the Supreme Court has . 
said, the “acts or transactions" prohibited by §4704 (a) "cannot be equated to pos- 
session alone." Harris v. United States, 359 U.S. 19, 23 (1959), 
All of the police officers who testified for the Government stated that they 
did not see Matthews purchase, sell, dispense or distribute any narcotics 5 
(TR. 56, 81, 103-104). The Government's entire case, therefore, |rested on the 
statutory presumption provided in §4704(a) and upon the one fact that the defendant 


grasped a vial of narcotics long enough to throw it away. The statute says that 


"possession" by the defendant of narcotics without the appropriate taxpaid stamps, 
if proved by the Government, is "prima facie evidence" from which the jury may, 


but need not, draw the inference that the acts prohibited were actually commited. 


*The Court's attention is respectfully directed to pages 56, 63, 76, 81 and 103- 
104 of the transcript. 


committed. In this case, however, the Government has not even met the first 
requirement of proving “possession. “It never showed -- or attempted to show 
-- that the defendant knew what the vial thrown from the window contained. It 
never showed -- or attempted to show -- the defendant had reason to know what 
the vial contained. 

The law is clear enough. It is only knowing possession that gives rise 
to the statutory presumptions of the narcotics laws.” In this case it was impos- 
sible, on the basis of the facts presented to it, for the jury to have concluded 
appellant's possession was sufficiently knowledgeable to activate the statutory 
presumptions. 

A violation of §4704(@) is “distinctly different" from the evidence which 
the Government may offer in order to prove it. Harris, supra at 23. The viola- 


tion consists of sales, purchases and trafficking in drugs. The evidence to prow 


it may consist only of unexplained possession. But controverting the proven 


facts' relationship to the ultimate facts is @ defense to an indictment under the 
statute. Ibid. No less must it bea defense to show no necessary relationship 


between the two sets of facts. 


*Amaya v. United States, 373 F.2d 137, 139 (LOth Cir. 1967); Miller v. United 
States, 121 U.S. App.D.C. 13, 18-19, 347 F.2d 737, 802-803 (1965) Gissent- 
ing opinion of Judge J. Skelly Wright); Delgado v. United States, 327 F.2d 641, 
642 (9th Cir. 1964); Jackson v. United States, 102 U.S.App.D.C. 109,110,250 
£.2d 772, 7730957); Evans v. United States, 257 F.2d 121,128(9th Cir.),cert. 
den., 358 U.S. 866(1958); Guevara v. United States, 242 F.2d 745, 746-747 

(Sth Cir. 1957); United States v. Maghinang, 111 F.Supp. 760, 761 (D.Del.1953; 
United States v. Tijerina, 138 F.Supp. 759, 760 (6.D. Tex. 1956). 


| 
| 
| 
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The statute does not define the type of possession having : sufficient re- 
lationship to the ultimate facts constituting a violation to permit the presumption 
the law creates. The presumption is, however, a subject to the constitutional 
limitation that there be a rational connection between the fact proved and the 
ultimate facts to be presumed. Tot v. United States, 319 U.S. 46301943); Yee 
Hem v. United States, 268 U.S. 178(1925). As Judge Friendly said in discussing 
the similar presumption which arises from possession under 21 U.S.C. §174, it 
“makes guilt turn of a factor so unrelated to the evil," United States v. Llanes, 
374 F.2d 712, 716 (2d Cir.), cert. den., 388 U.S. 917 (1367), © that .. the 
courts have severely limited the type of possession from which juries are allowed —™ 
to infer that the other acts, actually prohibited by the statute, were actually com- 
mitted. The Second Circuit reconciled the presumption under 21 U.S.C. §174°... “> 


with the constitutional limitation by defining possession, "so as to include 
only that type of control from which it could not unreasonably be inferred that 
the possessor was going to commit one or more of the specified acts which have -— 


been declared criminal." United States v. Santore, 290 F.2d 51,64 (2d Cir. 1960), 3 


cert. den., 365 U.S. 834 (1961). This Court should apply the same rule here. 


If it does, reversal is required. 

Even an admission of ownership of narcotics does not establish the type 
of control from which guilt can be inferred. United States v. Landry, 257 F.2d 
42S (7th Cir. 1358). What is required is "actual control, care and management 


| woh. 
of, and not a passing control, fleeting and shadowy in its nature." Id, at 431, 


Thus, courts have held that a judgment of acquittal must be entered in favor of 
the defendant if the Government does not prove the "effective realization" of the 
intent to “appropriate to oneself," United States v. Maghinang, 111 F.Supp. 
760(D.Del. 1953), the drugs in which the prohibited transactions are consummaed. 
In other words, the possession proved must be sufficient to allow the defendant 
to accomplish one of the acts prohibited by the statute under which he is charged. 
"The distinction. ..betwéen a grasp so fleeting that nothing is or is attempted to 
be accomplished and a possession which enables the possessor to do, for ought 
that appears, everything which he intended to do when he took possession.” 
United States v. Gregory, 309 F.2d 536,538(2d Cir. 1962), cert. den., 373 U.S. 
953 (1963). 

Although it has been stated that brevity of possession is irrelevant, this 
does not change the factithat the possession proved must be reasonably related 
to the ultimate facts prohibited by the narcotics statutes. United States v. 


Gregory, supra. In Gregory, a prosecution under 21 U.S.C. §174, which pro- 


hibits transporting and concealing narcotics, the Government-proved that one 


defendant had carried narcotics from a hotel to his car, and that at the approach 
of Government agents the other defendant had dropped the narcotics out of the 
window of the car. The court held with respect to the first defendant that “the 
possession proved was reasonably related to the ultimate fact sought to be pre- 


sumed -- transportation of narcotics...." Id. at 538. With respect to the . 
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second defendant, the court held that “it is reasonable to infer from the evidence 
that he took possession for the purpose of attempting to conceal the narcotics 


and that he accomplished his purpose, although the attempt failed.’ Ibid. On 


the other hand, where the defendant lifted a package of narcotics from the trunk 


of a car, but dropped it back into the trunk and departed when he saw federal 
agents drive by, the Second Circuit sitting en banc held that this did not amount 
to the type of possession from which importing, receiving, concealing, buying, 
selling or trm sporting, in violation of 21 U.S.C. §174, could be iitesrede United 
States v. Santore, supra. The panel opinion in Santore states: 


“The Government argues that Narducci's momentary 
grasp of the package constituted 'possession' of it 
by him, and that at that moment the crimes with which | 
he and Tarlentino were charged were completed. We | 
cannot agree. A statutory presumption is valid only | 
where there is a rational and not unreasonable connec-| 
tion between the ultimate fact to be presumed and the | 
fact proved. Yee Hem.v. United States. ... The crime 
punishable under Section 174 is not the possession of 
narcotics, but rather the transporting, concealing, re- 
ceiving, buying or selling of narcotics; and, conse- 
quently, in order to make the statutory presumption 
contained in that section meet the test of validity 
we must define ‘possession’ as used therein so as 
to include only that type of control from which 
it could not unreasonably be inferred that the pos- 
Sessor was going to commit one or more of the speci- | 
fied acts which have been declared criminal. Narducci's 
grasp of the package was clearly not such possession, | 
for. he voluntarily released it one brief moment later." | 
290 F.2d at 64. 

| 
| 


The panel also held that the defendants’ convictions had to be reversed 
there was no evidence whatsoever to indicate that they had knowled 


drugs in the package were contraband drugs." Ibid. 


=I 


In no case has proof of possession of narcotics for a fraction of a minute 
been held sufficient to sustain a conviction under a statutory presumption, in the 
absence of other facts which made the inference of guilt reasonable under the 
particular circumstances. For example, in Agobian v. United States, 323 F.2d 
693 (8th Cir. 1963), the Government proved more than a mere unknowledgeable 
momentary grasp by introducing a reliable special employee who testified that 
the defendants had planned to deliver narcoitcs on the day they were arrested, 
and that they had previously dealt in narcotics. The only language supporting 
the judgment below to be found in the cases appears as dictum in a case which 
turned, not on possession, but rather on the admissibility of the defendant's 
admissions concerning possession made to arresting officers. On appeal, it 
was argued that the admissions were not adequately corroborated by proof of 
the defendant's identity as the possessor of narcotics. The Court of Appeals, 


however, held that independent proof of the defendant's connection with the crime 


was unnecessary. Cutchlow v. United States, 301 F.2d 295(9th Cir. 1962). 


Thus when the court went on to say that proof that a jar containing heroin was 
thrown from the defendant's window was evidence "identifying appellant as the 
unlawful possessor of narcotics," this statement was pure dictum on the question 
of possession. This evidence was not found sufficient to establish guilt under 
the statutory presumption; it was only sufficient to corroborate appellant's 
admissions, to “provide ample assurance of the trustworthiness of appellant's 


statements" so that they could be admitted into evidence. 301 F.2d at 297. 


-]2- | 


Viewing the facts in the light most favorable to the Government, the most 
that the evidence in this case shows on the issue pf possession is Detective 
Hankins’ testimony (TR. 63) that the defendant threw a vial containing narcotics 
from a window. This is certainly not the type of control which indicates pur-- 
chasing, selling, dispensing or distributing narcotics. It is"merely the exercise 
of a temporary control" which “lacks the essential characteristics of possession" 


: the “rightto enjoy"; the “real detention of a thing" and “the right to deal with 
property at pleasure and to exclude other persons from meddling with it. “ : 
Barfield v. United States, 223 F.2d 936, 942-943 (5th Cir. 1956) (concurring 
opinion of Judge Brown.) The only other indication in the record that Matthews 
had any connection with narcotics was Detective MacKinnon's statement, when 
he was asked whether he had seen Matthews in possession of narcotics, that “it 
would be hearsay." (TR. 56). Despite the fact that this statement was not 
proper evidence and was highly prejudicial, it presumably referred only to 
Detective Hankins' observations concerning Matthews" act of throwing the vial 


from the window. There is no indication in the record that Matthews had any 
control over the narcotics at any other time which would have enable him to 
sell or distribute them or any other evidence that he bought or dispensed them. 
The act of throwing the vial out of the window itself is entirely Parner with 
the possibility that Thomas, not Matthews, had possession and control, and 


that Matthews, without being aware of the contents of the vial, threw it out on 


Thomas' orders. The prosecution introduced into no evidence to exclude, or 


even to cast doubt upon such a possibility. * It has been the rule in the District 
of Columbia for many years that unless there is substantial evidence of facts 
which exclude every reasonable hypothesis but that of guilt, the verdict must be 
not guilty, and that, where all the substantial evidence is consistent with any 
reasonable hypothesis of innocence, the verdict must be not guilty. Carter v. 
United States, 102 U.S. App.D.C. 227, 252 F.2d 603(1957). Where the evi- 
dence is as consistent with innocence as with guilt, the appellate court must 
reverse a judgment against the accused. Hammond v. United States,75 U.S. 


App.D.C. 395, 127 F.2a 752 (1942). 


*The prosecution was able to exclude this possibility in Gregory, supra, by 

proof that only the defendant who dropped the narcotics out the window, and not 
his companion, was aware of the approaching Government agents. Here, however, 
the officers announced their presence "in a loud voice" (TR. 24,46) so Thomas 
must have been aware of the danger, expecially since he was an addict. 
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B. THE-TRIAL COURT'S INSTRUCTIONS TO THE JURY _| | 
DID NCT ADEQUATELY DEFINE THE TERM "POSSESSION" 
AS THAT TERM IS USED IN 26 U.S.C. §4704@).* | 
The term “possession" is “ambiguous and dangerous," thus requiring a 


high degree of precision in the trial court's instruction to the jury. ‘Guevara v. 


United States, 242 F.2d 745,746-747 (Sth Cir. 1957). The jury in this case was 
not given such a careful instruction. The trial court's charge left the jury with 
the impression that if they believed Matthews was the person who was seen at 
the window, they could convict him of the purchase, sale, distribution or dis- 
pensing of narcotics on that evidence alone. (TR. 267). Appellant Lubmits that 
this was "plain error" under Rule 52, Fed. R. Crim Proc., which substantially 
affected his rights, and which therefore should be a ground for reversal although 
raised on appeal for the first time. Lyons v. United States, 325 F.2d 370 (9th 


Cir. 1963), cert. den., 377 U.S. 969(1964). 


The trial court's instructions made no mention of the type of possession 
| 


which must be proved to invoke the statutory presumption. This was a fatal 
omission, for the trial court can allow the jury to infer violation of '§4704 (a) only 


from that type of possession which is rationally related to commission of 4 pro- 


hibited act. The trial court must instruct the jury that before inferring guilt, they 


must be satisfied beyond a reasonable doubt that the defendant had the kind of 


*The Court's attention is respectfully directed to pages 265-266 of the Transcript. 
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control over the narcotics which enabled him to commit one of the enumerated 
offenses. if juries were permitted to convict upon finding of any kind of pos- 
session, then juries could "convict defendants charged with violation of this 
statute even though no evidence whatever has been offered which tends to prove 
an essential ingredient of the offense." Tot v. United States, supra., (concur- 
ring opinion of Mr. Justice Black). This is precisely what occurred at Matthews' 
trial. 

It is not enough that the jury might have had a basis on which to find 
the kind of possession contemplated by the statute. Onan issue this funda- 
mental it was incumbent upon the Judge to explain the elements which had to be 
found as facts before a violation could be presumed, rather than permitting the 
jury to believe they could pile presumption on top of presumption in order to find 
the defendant guilty. ” [T]he Trial Judge must take great pains to make certain 
that the jury understands what is required to be possession as well as those 


factors which they must take into account to determine whether there can be a 


rational inference.” Barfield v. United States, 229 F.2d 336,941 (Sth Cir.1956) 


(emphasis supplied). 
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II, 


If "possession" within the meaning of §4704() is | 
established by the mere showing of a momentary 

grasp of a package of unknown contents, then the 
presumption of purchasing, selling, dispensing and| 
dispensing of narcotics drawn therefrom violates the 


due process clause of the Fifth Amendment. 


A statutory presumption cannot be sustained if there is no rational con- 
| 
nection between the fact proved and the “ultimate fact to be presumed. Tot v. 
| 


United States, supra. The definition of the precise boundaries of the proscribed 


offense is a crucial consideration in determining whether that offense may ration- 


aily be inferred from a proven fact. For example, the Supreme Court has held 


| 
that violation of the broad prohibition of "carrying on the business" of a dis- 
| 
tillery may be inferred from the mere presence at a still, since anyone present 


at the site is probably connected with "carrying on" the illegal enterprise at 
least to the extent of aiding and abetting. United States v. Gainey| 380 U.S. 


63(1965). But since the crime of possession, custody of control of a still has 


a much narrower coverage than the sweeping prohibition against “carrying on" 


| 
the business, violation of the narrower crime, which proscribes very specific 


acts, cannot be inferred solely from presence at a still, even though evidence 
of presence is relevant to the issue of possession. United States v. Romano, 
382 U.S. 136(1965). | 

The statute which Matthews was convicted of violating Pree nibes , not 


| 
possession of narcotics or association with narcotics trade in general, but four 


very specific acts. It makes it unlawful to “purchase, sell, dispense, or dis- 


tribute" narcotics other than in their original stamped packages. Since these are 
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nercowly defined transactions, it is incumbent upon the courts to see the in- 
ference of their occurrence is nct arbitrarily drawn from meager evidence of 
association with narcotics. Just as mere proof of presence ata still, without 
proof of the defendent’s function at the still, has too tenuous a connection with 
possession to permit a reasonable inference of tre crime of possession, Romaro, 
supra, proof of a momentary grasp of a package of unknown contents, without 
proof that the defendant was able to accomplish one cf the proscribed acts, has 
so little connection with the illegai acts themselves that the inference of the 


ene from proof of the other is arbitrary. 


This is not to say that §¢704 @) is unconstitutional on its face.” Appel- 


lant submits only that the statute may not be given effect under the circumstances 
<= this case without violating his right, under the Due Process clause of the 

Fifth Amendment, to have: used against him only those presumptions of the ul- 

timate facts on which guilt is predicated which are reasonably related to the 

facts proved at his trial. | Cf. Benton v. United States, 98 U.S .App.D.C. 84, 

232 F.2d 341 (3956) (holding that criminal intent could not reasonable be pre- 


sumed from the possession of implements which "reasonably may be employed 


*This question appears foreclosed by Casey v. U.S., 276 U.S.413(1928) and 
Vick v. U.S., 113 U.S.App.D.C. 12, 304 F.2d 379(1262). However, the 
question of the validity of statutory presumptions of illegal transactions in 
narcotic drugs, whicn arise solely from possession of such drugs, is presently 
under serious reconsideration, as indicated by the Supreme Court's recent ac- 
ticn in granting a petition for certiorari raising this point. Leary v. United 
States, 383 F.2d 851 (Sth Cir. 1967), reh. den., 392 F.2d 220 (1968), cert. 
irented U.S. , 88 S.Ct. 2058 june 10, 1968, re- 
numbered No. 65, O.T. 1968). 
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in the commission of any crime," where such implements consisted of 
es a sledge nammer, axe and hacksaw): Erwing v. United States , 323] 
674 9th Cir. 1963) holding a statutory presumption as to the illegal importation 
| 
of narcotic drugs unreasonable as applied to cocaine hydrochloride). ‘Moreover, 


tnsofar as Matthews" conviction rests upon an inference that he purchased nar- 


cotics, an inference the jury may have drawn in finding him guilty, the possibil- 
| 

ity is “neither remote nor substantial" that the conviction of a narcotics addict™ 

icv purchasing narcotics is unconstitutional, under the rationale of Robinson Vv. 

California, 370 U.S. 660(1962), no matter what type of possession idle shown. 

Castle v. United States, 120 U.S. App.D.C. 298, 401, 347 F.2d 492,495(1964), 

Gert. den., 381 U.S. 929, 953 (1965); Hutcherson v. United States, 129 U.S. 


App.D.C. 274, 287, 345 F.2d 964, 977 (1965) (Chief Judge Bazelon, concurring). 


dey 
tlie. 


Til. 


The TrialiJudge's unsolicited comments, calling the 
attention of the jury to the fact that Appellant did not 
testify or present witnesses at his trial, violated 
Appellant's Fifth Amendment privilege against self- 


incrimination.* 

The Fifth Amendment guarantees to a defendant in a criminal trial the right 
"to remain silent unless he chooses to apeak...and to suffer no penalty...for 
such silence." Malloy v. Hogan, 378 U.S. 1, $(1964). In Griffin v. California, 
380 U.S. 609(1365) the Supreme Court held that comment to the jury by the trial 
judge on the defendant’s failure to testify w>s such a penalty on silence that it 
violated the defendant's privilege against self-incrimination. The Sourt stated 
in Griffin that “comment on the refusal to testify is a remnant of the "‘inquisitional 
system of criminal justice’...which the Fifth Amendment outlaws." 380 U.S. at 
614. 

At Matthews’ trial, the Court, without any request by ivatthews or his 
attorney, delibertately brought to the attention of the jury the fact that Matthews 
had not testified. The Court stated: "...and you may further have noticed that 
the defendant did not take the stand." (IR. 261), Although the Court went on 
to instruct the jury not to draw any iriference of guilt from the defendant's failure 
to testify, the damage had already been done. The subsequent warning did not 
change the fact that “it is improper for the trial judge to call attention to the 
fact of the defendant's silence." United States v. Gainey 380 U.S. 63,73(1365) 


(fustice Douglas, dissenting). 


“The Court's attention is ‘respectfully directed to pages 260-261 of the Transcript. 


~20- 
The penalty this statement by the Court imposed on Matthews for the as- 
sertion of his constititional privilege was increased by the Court's further state- 
ment that "the testimony has all been adduced by the Government and the defend- 
ant has not seen fit to present any witnesses and he does not have to do so." 
(TR. 261). This comment compounded the prejudice to the defendant, and simply 
telling the jury that the defendant "does not have to” present witnesses was not 
sufficient to remove the impression which by then had been firmly implanted in 
the minds of the jury. 
It is not a sufficient answer to this problem to say that the jury had al- 
renee, observed the defendant's failure to testify anyway, and that Court's com- 
ments were necessary to remedy an impression formed by the jury. ‘this answer 
is insufficient because, as the Supreme Court has stated: | 
"What the jury may infer, given no help from the court, | 
is one thing. What it may infer when the Court solem- 


nizes the silence of the accused into evidence against 
him is quite another." Griffin, supra., at 614. 


Although this Court held, twenty-eight years ago, that an unsolicited 


instruction such as the one given at Matthews" trial was proper, Smith v. United 


States, 72, U.S.App.D.c. 187, 112 F.2d 217(1940), Appellant respectfully sub- 
| 

mits that the recent opinions of the Supreme Court cited above have undercut 

the authority of the Smith decision, since Smith was based on the view that the 

jury might have drawn an inference against the defendant in the absence of the 

| 


instruction. 


ae 
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Despite the fact that Matthews' appointed trial counsel did not object to 


this instruction, it had such a prejudicial effect as to amount to "plain error” 
within the meaning of Rule 52, F.R. Crim. Proc., thus warranting reversal of the 


judgment of conviction. 


CONCLUSICN 


For the above reasons it is respectfully submitted that Appellant's con- 
viction should be reversed. 
Date: September 20, 1968 


Respectfully submitted, 


Peter D. Ehrenhaft 
Counsel for Appellant 
Appointed by this Court 


Cf Dounsel: 


Strasser, Spiegelberg, Fried, 
Frank & Kampelman 

1700 K Street, N.W., Suite 300 

Washington, D.C. 20006 


Charles W. Corddry, Ii 
(Member of the bar of 
the State of Virginia) 
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FEDSRAL CORRECTIONAL INSTETUTION 
DANBORY . GONNECTICUT 


duly 23, 1968 


STAFP EVALUATION 
MATTHEWS, Robert 
221h3-CT(HA)(S) 


The above namsd inmate is a 3leyear old Negro resident of 
Washington, D.C., who was committed to this institution on due 295 
198 for a 30-day poricd of observation end study as provided under 
tree Ii of tho wereotic Addict Rehabilitation fct of 1966. An 
extension of his stuly perked was granted on July 12, 1963 vy the 
U.S. District Court, District of Columbia guo to ths length of tine 
which lapsed between sentencing and the tine hs was coumitted to 
this institution. 


According to the suvjoct and available history, he has a- 
history of drug abuse which Gates to 1955. He has used heroin, 
cocaine andi methadone. Ha maintains that his last use gf those 
drags was in February, 2969. Ho has giso uged marihuand. His habit 
was supported primarily througa iizogal means. On ad least tye 
occasions ke nan participated in treatment progrems at the USPES 
Hospital at Loxington, Kentucl ; 

| s 

Social history reveals that the subject was born and reised 
in Washington, DC. He attended sehool there, quitting at age 16 
after conpleting the sixth grade. He has beon marricd and has one 
child. Tne swajoct has an extensive history of prior arrests and 
misdemeanor convictions dating to 1955. | 

. | 

Although the subjoct was not actively addicted at! tho time of 
his admissicn, his history of drug abuse and the presente of tracka 
asgociated with the use of drugs, leada the stexf to believe that 
he is a rercotic addict within tho meaning of the law. 


Considering tre length of time ho has boon influenced by drugs, 
his history of poor adjustment in the commmity and his) Lack of 
educationel and vocational resources, a progren of therapy and 
training is felt to be indicated. At the present time tha subject 
maintains thas he Goes not want to bo involved in tha treatment 
progran at tais institution and he has oxbibited his rosistencs 
and poor motivation througa rofusal to take psychological tests 
and participate in group mootings. He appears currently to be 
motivated only in regard to an appeal of bis conviction which ho 


STAFF EVALUATION 


RE: MATTHENS, Robort 
NOs 221h3-CP{HA)(S) 


explains is currently pending. Eowever, evidence of his desire for 
treatment in tho recnat past indicates thet, 4f his current atetus 
with regard to the aforementioned litigation dcos net render bin 
fnoligibie for this treatment program, ho is ifxely to be rehabilitated 
through a treatment programe 


Robert G. Matthews is an adéict aa defined by law end in tho 
staff's opinion is likely to be renebiliteteda through a treatment 
program. 


Edward D. Curley 
Social Worker 


EDC toc : 
ce sCourt (2) 
Bureau (Gorald 
Faricas, Case Analyst} (2) 


Central FiloorSI 
NaRA (2) 
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CERTIFICATE OF SERVICE 


I hereby certify that on September 20, 1968, I caused to be delivered a 


| 
copy of the Brief for Appellant to Joel Finkelstein, Esquire, As sistant United 


States Attorney, United States Courthouse, Washington, D.C. 


Peter D. Ehrenhaft 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ROBERT G. MATTHEWS 
Appellant 
No. 21239 


United States Court of Appeals 


tor the District st Columpra Circuit 


FILED SEP iv 1969 


PETITION FOR REHEARING Y ot bos Ofce 
CLERK 


Appellant, by his court-appointed counsel, petitions that this 


ve 


UNITED STATES OF AMERICA 


we Ss SS Sw Sw 


Appellee 


. Court grant a rehearing of this cause pursuant to Rule 40 of the Federal 
Rules of Appellate Procedure. 

Appellant was convicted for purchasing, selling, dispensing or 
disbributing narcotic drugs other than in their original stamped package 
in violation of 26 U.S.C. §4704(a). On appeal he contests the ap- 
plication to him of the statutory presumption of purchasing, selling, 
dispensing or distributing contraband drugs arising from the sole proven 
fact of momentary possession, on the constitutional ground that the 
‘ connection between the fact proven and the facts presumed is too tenuous 
to pass due process muster. Ina supplemental post-argument memorandurn 


filed by leave of the Court, appellant has also drawn to the Court's attention 


the action of the Supreme Court granting a writ of certiorari in Turner v. 


United States, No. 190, O.T. 1969. In that case, petitioner is also 
contending that the presumption in the cited statute is unconstitutional. 
In that case, as in appellant's, the sole evidence adduced by the 


Government at trial related to the defendant's unexplained possession 


: | 
*/ } 
of contraband narcotics. Turner's challenge to the statute is) based on 
the argument that the presumption of an illegal drug transaction based 
on mere possesece of the drug, when possession itself is not proscribed 
*/ 


by federal law, imposes an impermissible burden on his constitutional 


privilege against compulsory seif-incrimination~ He says that since such 
evidence would be insufficient to convict without the aid of the 
presumption nes nows he risks conviction unless he ee to prove 
his innocence. / | 
This Court, in its decision of August 27, 1969 declined to await 


the Supreme Court's action inTurner, stating that 


| 

"The Turner case involves a point not presented in | 
the appeal before us." Slip opinion, p.5, n. 12. 
| 


Appellant respectfully submits that while the precise claim of Turner, 
| 


to the effect that the statutory presumption unconstitutionally |"chills" 


ae In Turner, defendant threw an envelope containing cocaine from his 
person. Additional drugs were found in his automobile. 404 F.2d 782, 

783 (3d Cir. 1968). In the instant case, a police officer testified he 
observed appellant throw a vial containing drugs from an apartment window. 


** The Court of Appeals for the Third Circuit states that Turner was 

_ Charged with "knowingly . . . possessing . . . a narcotic drug... in 
violation of 26 U.S.C. § 4704(a)" 404 F.2d at 783, note 2. However, 
the statute says only "It shall be unlawful for any person to purchase, 
sell, dispense or distribute narcotic drugs ...". © 


D.C. Code § 33-402(a) proscribes possession of narcotic drugs 
but is not considered a "federal statute" for the purpose of this dis- 
cussion. 


*** Petition for a Writ of Certiorari in Turner v. United States , 
No. 1387 Misc., O.T. 1968, renumbered No. 190, O.T. 1969,| pp.5-6. 


his privilege against self-incrimination, was not presented as such in 
his initial briefs, this claim is comprehended within the points there 
presented. And, of course, appellant did specifically present "the 
Turner issue" to this Court before its decision was announced, by 
filing a supplemental memorandum requesting the Court to hold his case 
in abeyance pending the Supreme Court's action in Turner, if the de- 
Cision were otherwise to be adverse to his claims. 

I, The Turner case should control this case. 

The Supreme Court has granted a writ of certiorari to review 

Turner's claim that the presumption of illegal sale, purchase, dis- 
tribution and dispensing of narcotic drugs arising from unexplained 
- possession infringes constitutional privileges against compulsory 
self-incrimination. Pursuant to the consent of the Government and 
the petitioner's attorney, an amicus curiae brief has also been poes 
in Turner by an appellant whose case is pending in this Court. 
The amicus in Turner specifically argues that the statutory presumption 
of 21U.S.C. § 174, creating a presumption of illegal importation from 
the fact of possession, violates due process because rationally in- 
permissible under the standards recently reaffirmed by the Supreme 


‘ Court in Leary v. United States, 395 U.S. 6 (1969). In the course 


* Burgess v. United States, No. 21,745. The brief indicates that 
other pending cases before this Court raising. similar issues are Bowman 
v. United Stazes, No. 22,546, Collins v. United States, No. 22,770, 

’ and Mills v. Jnited States, No. 23,020. 


| 
- of that argument, amicus seeks total over-ruling of the Supreme Court opinion 
that gave rise to the presumption procedure also at issue here: Yee Hem v. 
* eT 
United States, 268 U.S. 178 (1925). In Leary, the Court declined to follow Yee 
Hem in a marijuana prosecution, reserving for another day - - possibly Turner's 
day - - its decision concerning the vitality of Yee Hem with res pect to "hard" 
narcotics. 395 U.S. at 45, n.92. Yee Hein was one of the cases on which the 
Covernment specifically relied in urging affirmance of this appellant's con- 
“ten ee the Supreme Court adopt the ronconing of the aimee in Turner 


and over-rule Yee Hem in its entirety, the reliance by the panel that decided 


this case on Casey v. United States, 276 U.S. 413 (1928) and Vick v. United 
| 


States, 113 U.S. App.D.C. 12, oe F.2d 379 (1962), based on the Yee Hem 
a Kk | 


rule, would be compromised. | 
| 


Further, if the Supreme Court were to decide that the statutory pre- 
seeton in 26 U.S.C. § 4704a unconstitutionally infringed Turner's privilege 
against self-incrimination, so that absent appropriate waiver no lprosecution 
under that statute is constitutionally possible, such a ruling should vitiate 
appellant's conviction under the same statute, which conviction jhas not yet 


Sahat A | 
become final. 


| 
| 
* Brief of amicus Burgess in Turner v. United States, at 5-6. | 


| 
** The case is cited at p. 8 of appellee's brief and in the Table of Cases on 
p. Il is marked with an asterisk designating "Cases chiefly relied upon". 


*** Casey cites Yee Hem as controlling the issue at 276 U.S. at 418; Vick 
cites Casey as controlling at 113 U.S. App. D.C. at 13, 304 F.j2d at 380. 
**k* Johnson v. United States, 384 U.S. 719 (1966) represents a severe 
limitation of retroactive effect given to a constitutional decision concerning 
procedural due process. But the hoary rule remains that an unconstitutional 
statute is not voidable but void from the outse, and is to be given full 
retrospective effect - - certainly to cases sub judice at the time of announce- 
ment of the new rule. Norton v. Shelby County, 118 U.S. 425, 442 (1886). 


“4 


7 


| 
| 
| 
| 
| 
j 
| 
| 
| 
i 


II. Appellant raised the issue in time. 

As has already been noted, appellant brought "the Turner 
issue" to the specific attention of this Court prior to the Court's de- 
cision affirming his conviction. Thus, it would seem the point was 
"presented in the appeal before [the Court] " Slip opinion at 5, n. 12. 

Even if the supplemental memorandum based on Turner had 
not been filed, appellant can be said to have preserved a sufficiently 
comparable issue to consider his case controlled by a reversal in 
Turner. Appellant argued that the trial court's unsolicited instructions 
concerning his failure to take the stand to explain the possession 
attempted to be shown by the Government constituted an invasion of 
his privilege against self-incrimination. This Court has indicated 
in the instant case that the better procedure is to omit the instruction 
unless it is specifically requested by the accused. Slip opinion at 9. 
And this may be an appropriate observation in cases generally in which 
no statutory presumption of guilt is virtually forced upon the jury by 
the defendant's failure to take the stand. However, in the instant 


case, the statute under which appellant was indicted did have such 


. a forceful effect. Whether the point be stated in terms of "chilling 


effect" on the Fifth Amendment rights of the accused, as in Turner, 
or in terms ofa "penalty... for che assertion of the privilege" 

as it was made by appellant here, should not be determinative. In 
the words of this Court, the interests of justice should not militate 


against appropriate relief. Slip opinion at 5, n. 12. 


* Appellant's brief, p.20 


| 
| : 
III, Conclusion. j 
For the reasons indicated above, appellant res pectrally, 

requests a rehearing of the instant case. The rehearing should|be 
held after the Supreme Court of the United States has announced its 
decision in Turner v. United States and appellant and appellee have 


| 
been given an opportunity to file supplemental memoranda commenting 


on the implications of the Supreme Court's opinion for this case. 


: 
Respectfully submitted, ~_ 
| 
| 


eter D. Ehrenhaft KV 


Attorney for Appellant 
(Appointed by this Court) 
1700 K Street, N. W. 
Washington, D. C. 20006 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Motion was mailed 
first class, postage prepaid, to John C. Gill, Esquire, Assistant United 


States Attorney, United States Courthouse, Washington, D. C., this 


(20 EbL fk. es 


Peter D. Ehrenhaft 


10th day of September, 1969. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
for the District! of Columbia Circuit 
ROBERT G. MATTHEWS 


FLED juga: 
Appellant ace e 8 1969 


| 
Vv. No Fathen, Oar toews 
CLERK 
UNITED STATES OF AMERICA 


Appellee 


SUPPLEMENTAL MEMORANDUM 


Argument in the referenced case, before Circuit Judges 


Leventhal and Robinson and Senior Circuit Judge Fahy took place on 
| 
| 

January 7, 1969. No decision has yet been rendered. The major portion 
| 

of Appellant's argument, both in his brief and on oral argument, was 


_ based upon the invalidity of the statutory presumption contained in Title 


26, Section 4704(a), United States Code. Brief for Appellant &§ land 2, 


pp. 6-18. On Monday, June 2, 1969, the Supreme Court granted a writ 


of certiorari in a case in which the sole contention of the Petitioner is 


that this statutory inference is unconstitutional. Turner v. United States, 

No. 1474, October Term 1968, Solicitor General's memorandum in opposi- 
| 

tion to granting the petition for certiorari is attached. | 


If a decision of this court in the instant case will be favorable 
to the Appellant, Appellant will be irreparably harmed by a delay in ren- 


dering the decision until after a determination by the Supreme|Court in the 


above-mentioned case. If, however, this court is unfavorably disposed 
to the contention of the Appellant, Appellant respectfully requests that 
this court withhold decision pending a decision in the Turner case by the 
Supreme Court. Such a withholding would be in the interests of justice 
and of reducing court calendars. If an unfavorable decision is rendered 
at this time, counsel would be duty-bound to file a petition for writ of 
certiorari in order that the Supreme Court might order the same relief in 
the instant case as in the similar case pending before it. Withholding of 
a decision in the instant case would obviate the need for filing a petition 


for a writ of certiorari and a possible remand of the case to this court. 


LEMS Voom 


Matthew S. Watson 
Counsel for the Appellant 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing Supplemental 
Memorandum was mailed first class, postage prepaid, to Joel Finkelstein, 
Esquire, Assistant United States Attorney, United States Courthouse, 
Washington, D.C., this 9th day of June, 1969. 


flat S cx 


Matthew S. Watson 


No. 1387 Mise. 7 £7 f 


IN THE SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1968 


JAMES TURNER, PETITIONER 
Ve 


UNITED STATES OF AMERICA 


A 


ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS | 


AND ON PETITION FOR A WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 


MEMORANDUM FOR THE UNITED STATES IN OPPOSITION 
TO THE GRANTING OF THE PETITION FOR A 
WRIT OF CERTIORARI 


Solicitor General, 


NATHANIEL E. KOSSACK, 


t of Justice, 


on, D.C., 20530. | 


IN THE SUPREME COURT OF THE UNITED STATES 


OCTOBER TERM, 1968 


No. 1387 Misc. 


JAMES TURNER, PETITIONER 
ve 


UNITED STATES OF AMERICA 


ON MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS 
AND ON PETITION FOR A WRIT OF CERTIORARI TO 
THE UNITED STATES COURT OF APPEALS FOR 
THE THIRD CIRCUIT 


MEMORANDUM FOR THE UNITED STATES IN OPPOSITION 
TO THE GRANTING OF THE PETITION FOR A 
WRIT OF CERTIORARI 


After a jury trial in the United States District Court 


for the District of New Jersey, petitioner was convicted on four 


counts charging him with unlawful possession of heroin and cocaine 
an@ with selling, distributing or purchasing such drugs while not 
inthe original stamped package (21 U.S.C. 174; 26 U.S.C. 4704(a)). 
He was sentenced to a total of twenty years' imprisonment. The court 
of appeals affirmed (Pet. App.) 

Petitioner's sole contention is that the statutory inferences 
arising from the fect of possession under 21 U.S.C. 174 and from the 
absence of appropriate taxpaid stamps on narcotic drugs under 26 U.S.C. 
4704(a) are unconstitutional because they burden impermissibly the 


defendent’s right to remain silent by authorizing conviction solely 


on proof of the facts necessary to trigger the inference. 
argument would apply to any statutory inference notwithstanding 
its conceded retionality and would, indeed, apply in any situation 
where the government has proved a prima facie case. The argument 
is fully refuted by the opinion below. As noted in that opinion 
(Pet. App. A 28, ft. 5), the statutes involved have been sustained 
ageinst the attack Jeveled here by all the federal appellate courts 
(including this Court) which have considered the question. 

It is therefore respectfully submitted that the petition 


for a writ of certiorari should be denied. | 


ERWIN N..GRISWOLD, 
Solicitor General. 


—————— TT 


NATHANIEL E. KOSSACK, 
Acting Assistant Attorney Goneze=s 


BEATRICE ROSENBERG, 
ROGER A. PAULEY, | 


Attorneys. | 


